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Introduction

1. This paper sets out:

• The principles of the Scotland Act and an explanation of its main provisions; 
and

• A brief account of the working of the Act since it came into force, and the 
mechanisms for change and management of the devolution settlement, 
including the “Sewel convention”.

The Principles of the Scotland Act 1998

2. The Act distinguishes between:

• The powers (“legislative competence”) of the Scottish Parliament; and, 

• The powers (“functions”) of Scottish ministers.

To some extent, these are co-extensive, but the Act deals with them in different 
ways as outlined below.

3. The Scotland Act recognised that the devolution settlement of 1998 could not be 
static: it had to be flexible enough to stand the test of time and adapt to policy 
developments at Westminster.  So the Act itself allows for alteration of the 
Scottish Parliament’s competence so as to increase or to decrease its areas of 
responsibility.  Powers are also provided to alter the functions of Scottish 
Ministers, again both to increase or to decrease.

4. The Act also provides mechanisms to monitor and enforce compliance by the 
Scottish Parliament and Scottish Ministers with the limits of their competence.   
The Scottish Parliament is responsible for policing itself through the Presiding 
Officer, the Lord Advocate and the Auditor General for Scotland.  UK Ministers 
are provided with powers of veto in the event that they reasonably believe the 
Scottish Parliament or Scottish Ministers to be acting in a way that would either 
be incompatible with international obligations, affect defence or international 
relations or modify reserved law in an adverse way.  Finally, the Law Officers can 
refer matters of legislative competence to the Judicial Committee of the Privy 



Council.  Details of these powers, their application and implications for the 
Scottish devolution settlement are set out below.

Legislative Competence of the Scottish Parliament

5. There are two basic principles.  The first is that the Scottish Parliament has 
competence to legislate unless the Act excludes that competence (Section 29(1)).  
This means that anything that is not expressly ”reserved” in the Scotland Act is by 
implication devolved to the Scottish Parliament.  The second is that the UK 
Parliament nevertheless retains the power to legislate for Scotland on all matters.  
This is, by and large, the same approach as that of the Northern Ireland Act 1998.  
By contrast, the Government of Wales Act 2006 lists the subject areas on which 
the Welsh Assembly is competent to legislate.

6. An Act is outside the Scottish Parliament’s legislative competence where (Section 
29(2)):

• it purports to have legislative or executive effect outside Scotland

• it purports to modify “protected enactments” (Schedule 4)

• it relates to “reserved matters” (Schedule 5)

• it is incompatible with European human rights law or EU law

• it would remove the Lord Advocate from his/her position as head of the 
system of criminal prosecution and investigation of deaths in Scotland.

7. An Act, or a provision of an Act, that is found to be outwith the Parliament’s 
legislative competence can be struck down by the courts.  In particular, an Act or 
a provision can be struck down on the ground that it is incompatible with Human 
Rights law, unlike an Act of the UK Parliament which can only be “declared 
incompatible”.

Schedule 4 - “Protected Enactments”

8. Schedule 4 provides that, subject to certain exceptions, the Scottish Parliament 
cannot modify (or confer power on Scottish Ministers to modify) certain 
enactments. These “protected enactments” include:

• Four “constitutional” enactments:
o The provisions of the Acts of Union relating to freedom of trade
o Key provisions of the European Communities Act
o The Human Rights Act
o The Private Legislation Procedure (Scotland) Act 1936



• Statutory provisions relating to:
o Designation of enterprise zones
o Rent rebate and rent allowance subsidy and council tax benefit

• “The law on reserved matters”.  “The law” in this context covers primary and 
secondary legislation and “rules of law” (essentially, the rules of common law) 
relating to reserved matters.

• The Scotland Act itself. 

• Enactments relating to judicial salaries and the Law Officers.

Schedule 5:  “Reserved Matters”

9. Schedule 5 sets out some “General Reservations” (Part I) and then a long list of 
“Specific Reservations” (Part II).

General Reservations:

10.The following are reserved in their entirety:

• The Constitution

• Registration and funding of political parties

• Foreign affairs, including the Human Rights Convention and the EU

• Public service, including the civil service, sheriff clerks, procurators fiscal, etc.

• Defence

• Treason

Specific Reservations

11.The Specific Reservations are set out under 12 main heads, each with a series of 
sub-heads.  In some cases, there are exceptions, “illustrations” and 
interpretations.  Comments below in italics are not in the Act:

• Financial and economic matters:
o Fiscal, economic and monetary policy, except local taxes to fund local 

authority expenditure (for example council tax and non-domestic rates)
o The currency
o Financial services, except bank holidays
o Financial markets
o Money laundering

• Home affairs:
o Misuse of drugs



o Date protection
o Elections (elections to House of Commons, European Parliament and 

Scottish Parliament,  and the franchise at local government elections)
o Firearms
o Entertainment (essentially videos and films)
o Immigration and nationality
o Scientific procedures on live animals
o National security, interception of communications, official secrets and 

terrorism
o Betting, gaming and lotteries
o Emergency powers
o Extradition
o Lieutenancies

• Trade and industry:
o Business associations, except “particular public bodies” and  charities 

[The exception of “particular public bodies” allows for the creation, 
operation and dissolution of public bodies in Scotland for devolved 
purposes]

o Insolvency, except some aspects of winding up and receivership
o Competition, except regulation of the legal profession
o Intellectual property, except plant varieties
o Import & Export control, except food, animals, plants, etc
o Regulation of sea fishing outside the Scottish zone, except in relation 

to Scottish fishing boats
o Consumer protection, except food safety
o Product standards, safety and liability, except in relation to food, 

agricultural, pesticide products etc.
o Weights and measures
o Telecommunications and wireless telegraphy, except certain police 

powers
o Post Office, posts and postal services
o Research Councils, including funding of scientific research 
o Designation of assisted areas under the Industrial Development Act 

1982
o Industrial Development Advisory Board
o “Protection of trading and economic interests” (under emergency 

powers, etc.)

• Energy:
o Electricity, except aspects of environmental protection
o Oil and gas, except some aspects of offshore activity and production 

and movement of gas
o Coal, except environmental protection
o Nuclear energy, except environmental protection and Radioactive 

Substances Act 1993
o Energy conservation, except encouragement of energy efficiency other 

than by prohibition or regulation



• Transport:
o Road transport, except aspects of road safety
o Rail transport, except aspects of grants for rail services
o Marine transport, except ports, hazards to navigation and financial 

assistance for bulk freight services to the Highlands and Islands
o Air transport, except airports and aerodromes
o Transport of radioactive material
o Technical specifications for public passenger transport for disabled 

person
o Carriage of dangerous goods

• Social security:
o Social security schemes, except aspects of

 Social welfare services [mostly relating payments by local 
authorities.]

 Welfare services for the chronically sick and disabled
 Payments towards maintenance of children
 Industrial injuries benefit
 Welfare of children in need
 Young person in care
 Children (Scotland) Act 1995

o Child support, except aliment
o Occupational and personal pensions
o War pensions

• Regulation of the professions:
o Architects
o Health professions [The “reserved professions” are identified by 

reference to the Acts governing them.  Consequently, regulation of new 
professions, such as pharmacy technicians, is not reserved.]

o Auditors

• Employment:
o Employment and industrial relations, except agricultural wages
o Health and safety, except public safety in relation to non-reserved 

matters
o Job search and support, except careers services and aspects of 

Scottish Enterprise and Highlands and Islands Enterprise

• Health and medicines:
o Abortion
o Xenotransplantation
o Embryology, surrogacy and genetics
o Medicines, medical supplies and poisons
o Welfare foods 

• Media and culture:
o Broadcasting
o Public lending right



o Public indemnity for objects on loan to museums, etc
o Acceptance of property in lieu of tax

• Judicial remuneration

• Equal opportunities legislation, except for “the encouragement (other than by 
prohibition or regulation) of equal opportunities” [This allows the Scottish 
Parliament to require certain public authorities and office-holders to have due 
regard to equal opportunities requirements.]

• Control of weapons of mass destruction

• Ordnance survey

• “Time” – time zones, calendars, etc., except bank holidays, Term Days and 
Quarter Days 

• Outer space

Part III of Schedule 5

12.Part III of Schedule 5 deals with:
 

• Scottish public authorities  [Scottish public authorities are not reserved, even if 
some of their functions are “mixed functions” relating to relate to reserved and 
devolved matters, except where (i) the authority is a “cross-border public 
authority” or (ii) the function in question is specifically conferred in relation to a 
reserved matter.]

• “Reserved bodies” (mostly those mentioned in Part II, but also the bodies that 
are now amalgamated in the Equality and Human Rights Commission) 

• Financial assistance to industry.  Within limits “financial assistance of 
commercial activities for the purpose of promoting or sustaining economic 
development or employment” is not reserved.  [It should be remembered, 
however, that such financial assistance is subject to the EU rules on State 
Aids.]

“Functions” of the Scottish Ministers

13.Unlike the sections dealing with the competence of the Scottish Parliament, the 
Scotland Act does not set out in detail the powers and functions of the Scottish 
Ministers.  In some cases, they are dealt with specifically, in others they are 
implied.  The basic concept is that of “devolved competence”.

“Devolved competence”

14. In principle, the Scottish Parliament can confer powers on Scottish Ministers, and 
Ministers can exercise their powers, only within “devolved competence”.  In other 



words, Scottish Ministers cannot do, or be empowered by the Scottish Parliament 
to do, what the Scottish Parliament itself could not do by primary legislation.  But 
there are circumstances where the UK Parliament can confer powers on Scottish 
Ministers in relation to reserved matters, and there are circumstances where UK 
and Scottish Ministers have concurrent powers.  This paper does not deal in 
detail with those circumstances.

General Transfer of functions to Scottish Ministers

15.Within the scope of devolved competence, functions previously exercised by UK 
Ministers in or as regards Scotland were automatically transferred to Scottish 
Ministers when the Act came into force.  The corollary is that UK Ministers no 
longer have power to exercise those functions, unless special arrangements are 
made.  

“Executive competence” to make secondary legislation

16.As in the Westminster system, the Scottish Parliament can confer on Scottish 
Ministers executive competence to make secondary legislation in the form of 
Scottish Statutory Instruments (SSIs) – i.e.  orders, rules or regulations to flesh 
out the details of primary legislation.  The scope of such orders varies greatly - 
from the technical (e.g. specifying the date when provisions of an Act will come 
into force) to much wider powers such as filling out broad “framework” provisions 
in Acts. 

Collective responsibility of Scottish Ministers

17.Scottish Ministers are collectively responsible for the exercise of any particular 
function by any Minister, except for functions conferred on the First Minister alone 
or the “retained functions” of the Lord Advocate (Section 52). 

Community law and Human Rights law

18.Scottish Ministers can exercise their functions to give effect, as regards Scotland, 
to the requirements of Community law.  But they cannot exercise their functions 
in a manner incompatible with Community law or the European Convention on 
Human Rights.  Such action would be ultra vires and therefore liable to be struck 
down by the courts.

Mechanisms for Change, Managing the Devolution Settlement and the Working 
of the Scotland Act since 1999

19.Nearly ten years of operation of the Scotland Act have witnessed the use of many 
of the powers outlined in the sections above.  There have been amendments to 
the Scotland Act itself, as well as changes in the competence of Scottish 
Ministers.  This section outlines how the Scotland Act provides for change, the 
situations in which changes have been made and the impact of these changes on 
the nature of the Scottish Devolution Settlement as it stands in 2008.  



Modifications of the Scotland Act

20.The Scotland Act can be modified or amended by a subsequent Act of the UK 
Parliament.  Thus, Schedule 1 of the Act (Constituencies, regions and regional 
members) was replaced by the Scottish Parliament (Constituencies) Act 2004.

21.The Scotland Act also provides for the Act to be modified in certain respects by 
an Order in Council.  Section 30 allows modifications to be made in this way to 
Schedule 4 (protected enactments) and Schedule 5 (reserved matters).  The 
Order may:

• extend the competence of the Scottish Parliament into a new area of 
responsibility currently listed as reserved, or

• add a policy area to the list of reserved matters, taking it out of the remit of the 
Scottish Parliament.

22.Orders in Council do not normally require Parliamentary consent.  However, the 
Act sets out in detail the circumstances in which Parliamentary consent (of 
Westminster and/or Holyrood) is required (Schedule 7).  Specifically, Section 30 
Orders require the consent (affirmative resolution) of both Houses of the UK 
Parliament and of the Scottish Parliament.

23.Since the Scotland Act came into force, nine Orders have been made under 
section 30.  None of the nine have “re-reserved” matters which had been 
devolved to the Scottish Parliament by the Scotland Act. 

24.The majority of Section 30 Orders have been necessary to clarify the status of 
new bodies created since the Scotland Act came into force.  For example, the 
Commission for Equality and Human Rights (CEHR) was created by UK Statute 
in 2006 to bring together the existing equality Commissioners originally listed in 
Schedule 5 as “reserved bodies”.  Since what is not expressly reserved is 
automatically devolved, the CEHR had to be added to the list of reserved 
bodies1.  Similarly, the Arts and Humanities Research Council, which did not exist 
at the time of devolution, was made a reserved body to ensure consistent 
application across the whole of the UK.2

25.Some of the Section 30 Orders made since 1999 have increased the competence 
of the Scottish Parliament.  The most significant of these added an exception to 
the reservation of “rail transport” to give the Scottish Parliament responsibility for 
“the promotion and construction of railways which start, end and remain in 
Scotland” 3.  This followed the agreement of a package of measures for railways 

1 http://www.opsi.gov.uk/si/si2006/20060609.htm 

2 http://www.oqps.gov.uk/legislation/uk/si/si2004/uksi_20043329_en_1 

3 http://www.opsi.gov.uk/si/si2002/20021629.htm 

http://www.opsi.gov.uk/si/si2006/20060609.htm
http://www.opsi.gov.uk/si/si2006/20060609.htm
http://www.oqps.gov.uk/legislation/uk/si/si2004/uksi_20043329_en_1
http://www.oqps.gov.uk/legislation/uk/si/si2004/uksi_20043329_en_1
http://www.opsi.gov.uk/si/si2002/20021629.htm
http://www.opsi.gov.uk/si/si2002/20021629.htm


devolution known as the McLeish Settlement which were agreed during the 
passage of the Scotland Act.

Amendments to the executive functions of Scottish Ministers

26.The Scotland Act provides additional, flexible, powers to alter the functions of 
Scottish Ministers without amendment of the Scotland Act itself.  The exercise of 
additional reserved functions or powers can be transferred to Scottish Ministers 
by Order in Council, so far as they are exercisable in or as regards Scotland 
(Section 63).  Such Orders require an affirmative resolution of both Houses in 
Westminster and of the Scottish Parliament.

27.There are three possible outcomes of such “executive devolution”: 

• the function is to be exercised by Scottish Ministers in place of UK Ministers; 

• the function is to be exercised concurrently with UK Ministers; or

• where the function remains with UK Ministers, it may be exercised only with 
the agreement, or after consultation with, Scottish Ministers.

28.The Act (section 108) allows for a corresponding return of functions from Scottish 
Ministers to UK Ministers in the same three ways (mutatis mutandis).  But no 
Section 108 Orders have been made since 1999.

29.Fifteen Section 63 Orders have been made, extending the functions of the 
Scottish Ministers whilst maintaining reservation of the subject matter (and 
therefore maintaining a UK framework within which Scottish Ministers have to 
operate).  A wide variety of functions has been transferred to Scottish Ministers, 
the most significant being in the area of energy and environmental policy.

30.Thus, in 2000 Scottish Ministers were empowered to make Orders specifying the 
level of electricity to be produced from renewable resources in Scotland4.  This 
gave significant powers to Scottish Ministers to influence the type and mix of 
energy supply in Scotland, whilst remaining within a UK-wide policy framework.  
In 2001 and 2002 the powers of Scottish Ministers were further increased to 
match changes at UK level under the Utilities Act 2000 and the Energy Act 2004.

31.Three Section 63 Orders have transferred functions to Scottish Ministers in 
relation to the interception of communications5.  This was, and remains, a 
reserved matter and is now governed by the Regulation of Investigatory Powers 
Act 2000 (RIPA).  The three Section 63 Orders devolve to Scottish Ministers 
various functions relating to the issuing of interception warrants to the police in 
Scotland for the purpose of combating serious crime.  This is on the basis that, 
since criminal justice is devolved in Scotland, Scottish Ministers have better 

4 http://www.oqps.gov.uk/legislation/uk/si/si2000/uksi_20003253_en_1 

5 http://www.opsi.gov.uk/si/si2007/uksi_20072915_en_1; www.opsi.gov.uk/si/si2000/20003253.htm;  
www.opsi.gov.uk/si/si2003/20032617.htm 

http://www.oqps.gov.uk/legislation/uk/si/si2000/uksi_20003253_en_1
http://www.oqps.gov.uk/legislation/uk/si/si2000/uksi_20003253_en_1
http://www.opsi.gov.uk/si/si2007/uksi_20072915_en_1
http://www.opsi.gov.uk/si/si2007/uksi_20072915_en_1
http://www.opsi.gov.uk/si/si2000/20003253.htm
http://www.opsi.gov.uk/si/si2000/20003253.htm
http://www.opsi.gov.uk/si/si2003/20032617.htm
http://www.opsi.gov.uk/si/si2003/20032617.htm


access to the operational expertise to decide when a warrant should 
appropriately be issued.

“Agency Arrangements”

32.Section 93 enables UK Ministers to make arrangements for their functions (both 
statutory and non-statutory) to be exercised on their behalf by Scottish Ministers 
and, correspondingly, for functions of Scottish Ministers to be exercised by UK 
Ministers   (section 93).  Ministerial responsibility for the exercise of a function is 
not affected by such an arrangement. 

33.Thirteen section 93 Orders have been made since 1999.  A recent example is an 
arrangement enabling UK Ministers to exercise the functions of Scottish Ministers  
in purchasing radio equipment for the fire services in Scotland. This enabled UK 
Ministers to commission one contract for the whole of Great Britain, allowing both 
administrations to benefit from economies of scale as a result of a stronger 
bargaining position6. 

34.A full list of the orders modifying the Scotland Act is annexed (Annex A).

Managing the Settlement 

35.The Scotland Act provides a number of statutory mechanisms to monitor 
compliance with the provisions of the Scotland Act.  These mechanisms are 
subject to judicial control.

36. In addition, more informal, non-legislative powers of oversight have been put in 
place jointly by the Scottish Administration and UK Government following the 
implementation of devolution.  These are designed to provide a suitable forum for 
mutual sharing of information and dispute resolution if necessary.

A. Statutory Mechanisms

Scrutiny of Bills before introduction

37. In the case of all Bills introduced by the Scottish Ministers, the Minister in charge 
of a Bill must, on or before introducing it, “state that in his view the provisions of 
the Bill would be within the legislative competence of the Parliament”.  For all Bills 
(including Members’ Bills, Committee Bills and Private Bills), the Presiding Officer 
must also “decide whether or not in his view the provisions of the Bill would be 
within the legislative competence of the Parliament and state his decision”.  (See 
also paragraph 36 below.)

References to the Judicial Committee of the Privy Council

38.Any one of the three principal Law Officers (the Advocate General, the Lord 
Advocate or the Attorney General) may refer a question of legislative competence 

6 http://www.opsi.gov.uk/si/si2006/20061251.htm 

http://www.opsi.gov.uk/si/si2006/20061251.htm
http://www.opsi.gov.uk/si/si2006/20061251.htm


to the Judicial Committee of the Privy Council (section 33).  This power must be 
exercised within four weeks of the passing of a Bill by the Scottish Parliament.  
The Bill cannot be submitted for Royal Assent within that period unless all three 
Law Officers have notified the Presiding Officer that they do not intend to make a 
reference.  The power of the Law Officers to refer has not been used to date.   

39.  In practice, Scottish Ministers do not present government Bills to the Scottish 
Parliament until the advice and consent of the Lord Advocate has been received, 
to the effect that the provisions of the Bill would be within the legislative 
competence of the Parliament.  The competency of amendments to government 
Bills will normally be considered by the Lord Advocate during their passage 
through Parliament.  Consequently, the possibility of a reference to the Judicial 
Committee is more likely to arise in the case of Private Members’ Bills and 
Committee Bills. 

40.The power of the Law Officers to refer questions to the Judicial Committee should 
be distinguished from the power of the courts to refer “devolution issues”.  A 
number of such cases have gone to the Judicial Committee, the most notable of 
which relate to compliance by the Scottish Administration with the Human Rights 
Act, especially as regards treatment of prisoners.

UK Ministers’ power of veto

41.The Act gives the Secretary of State power to “veto” Scottish legislation, or the 
exercise of powers by Scottish Ministers, where “the Secretary of State has 
reasonable grounds to believe” that provisions of the legislation, or the exercise 
of the power:

• would be incompatible with any international obligations;

• would be incompatible with the interests of defence or national security; or

• would modify the law as it applies to reserved matters and would have an 
adverse effect on the operation of the law as it applies to such matters.

42.Where this power is invoked in relation to an Act of the Scottish Parliament, the 
Secretary of State must make an Order prohibiting the Presiding Officer from 
submitting the Bill for Royal Assent (Section 35).

43.The Secretary of State may revoke secondary legislation or order the Scottish 
Ministers to take, or not to take, particular action (Section 58). 

44.None of these powers have been used to date.

B. Political and Administrative Mechanisms

Ministerial Councils 



The Memorandum of Understanding  

45.The Memorandum of Understanding (MoU) between the UK Government and the 
devolved administrations sets out the principles that will underlie relations 
between them.  It is a statement of political intent, and is not binding in law.  It 
sets out principles for good communication and cooperation between the 
administrations.  The most recent MoU was presented to Parliament in 2001.

46.One of the principles underpinning UK- devolved relations is that:

‘The UK Government and the devolved administrations believe that most contact 
between them should be carried out on a bilateral or multi-lateral basis, between 
departments which deal on a day-to-day basis with the issues at stake.’ ( MoU, 
para 22)

Concordats  

47.There are extensive informal, bilateral contacts between UK departments and the 
devolved administrations, at ministerial and official level.  These bilateral relations 
are underpinned by a series of departmental Concordats.  A Concordat is a guide 
to the future working relationship between Ministers and officials.  It is not an 
exhaustive description of the relationship.  

The Joint Ministerial Committee 

48.The MoU provides for a Joint Ministerial Committee (JMC) consisting of UK 
Government, Scottish, Welsh and Northern Ireland Ministers, to provide some 
central coordination of the overall relationship.

49.The terms of reference for the JMC are (para 23):

(a) to consider non-devolved matters which impinge on devolved 
responsibilities, and devolved matters which impinge on non-devolved 
responsibilities;
(b) where the UK Government and the devolved administrations so agree, 
to consider devolved matters if it is beneficial to discuss their respective 
treatment in different parts of the United Kingdom;
(c) to keep the arrangements for liaison between the UK Government and 
the devolved administrations under review; and
(d) to consider disputes between administrations.

50.A separate agreement on the JMC makes detailed provision for the operation of 
the JMC and its secretariat.

51.The JMC has not met as regularly as was originally envisaged.  The last plenary 
JMC meeting was in 2002.  In line with the MoU, the majority of cooperation 
between the administrations has been on a bilateral or multi-lateral basis (e.g. the 
Finance Quadrilateral between Finance Ministers).



52.On the other hand, the JMC has met regularly in its European format, JMC(E), to 
agree the UK line in negotiations at European Councils.

53.A JMC plenary meeting is scheduled for June.  The next meeting of JMC(E) is 
also scheduled for June. 

The Sewel Convention 

54.The “Sewel Convention” has been portrayed as a means by which Westminster 
has ‘reclaimed’ powers in devolved areas.  This is incorrect.  The Convention 
ensures that the “sovereign” UK Parliament respects the competences of the 
Scottish Parliament.

55.The Convention has become an integral part of the working of the Devolution 
Settlement.  During the passage of the Scotland Bill, the then Parliamentary 
Under-Secretary of State, Lord Sewel, announced on behalf of the Government:
“We would expect a convention to be established that Westminster would not 
normally legislate with regard to devolved matters in Scotland, without the 
consent of the Scottish Parliament”

56.The scope of the Convention has since been widened to make best use of 
Parliamentary time at both Westminster and Holyrood.  As explained above, the 
Scotland Act provides for alteration of legislative and executive competence by 
Orders in Council which require affirmative resolutions in both Parliaments.  To 
short-circuit this requirement, the extension of the Convention allows the 
Westminster Parliament to legislate where a suitable UK Bill includes:

• a provision which falls within the devolved legislative competence of the 
Scottish Parliament

• a provision which either gives, or alters an existing executive function of the 
Scottish Ministers

• a provision which either increases or decreases the legislative competence 
of the Scottish Parliament

57.Where a clause in a Bill introduced at Westminster falls within the scope of the 
Sewel Convention, Scottish Ministers seek the consent of the Scottish Parliament 
through a Legislative Consent Motion (LCM) – previously called a “Sewel 
Motion”7.  At Holyrood, consideration is given to all LCMs by a subject committee, 
followed by a decision of the whole Parliament.  (Most recent LCM’s have been 
agreed to without a division.) 

58. If the Scottish Parliament withholds consent, the Convention commits the UK 
Government to remove the provisions in question.  In practice, all devolution 

7  The Scottish Parliament’s Standing Orders provide that any MSP may seek Parliament’s consent.  
This covers a situation (which has not arisen) where Scottish Ministers in a minority administration are 

opposed to legislation by Westminster, but the majority of MSPs are, or may be, in favour.



issues must have been resolved before UK Government Bills receive clearance 
for introduction from the Cabinet Sub-Committee on Legislation.

59.Since 1999 there have been 87 Sewel Motions in the Scottish Parliament on a 
wide-range of policy areas.  All have been passed, although in some cases after 
amendment.

60.Both the Scottish Parliament Procedures Committee in Holyrood8 and the 
Scottish Affairs Committee in Westminster9 have considered the application of the 
Convention and have concluded that it is a necessary requirement of devolved 
governance, and that it works well.  A number of amendments have been 
endorsed by the Scottish Parliament and the House of Commons respectively 
and have been accepted by the Scottish Administration and the UK Government.

Examples of use of the Sewel Convention 

61. In 2004 the Scottish Parliament approved a Sewel Motion in relation to the 
Railways Bill to give Scottish Ministers broadly the same role in Scotland as the 
Secretary of State for Transport in England and Wales (with the exception of rail 
safety and licensing of operators)10.  The Motion built upon the extension of 
legislative devolution to the Scottish Parliament that the Section 30 Order 
mentioned above had provided in 2002, so that Scottish Ministers were given 
responsibility for planning, letting and financing rail passenger franchises in 
Scotland and powers to develop and improve the railway services in Scotland.

62.The Compensation Bill (which became the Compensation Act 2006) was 
introduced in 2005 and was intended to apply only to England and Wales.  
Following a much-criticised judgment of the House of Lords in May 2006, it was 
proposed to introduce, at the Commons Report Stage, a provision which would 
have the effect of reversing the judgment so as to enable individuals suffering 
from mesothelioma (a serious lung disease caused by exposure to asbestos) to 
seek full compensation, even when they were not able to trace all relevant 
employers.  The Scottish Ministers sought a LCM to extend this provision to 
Scotland so as to ensure that Scottish sufferers were not disadvantaged11.

63.Nine LCMs have been introduced since the last elections to the Scottish 
Parliament and the change of government in Scotland, including the Climate 
Change LCM agreed on 20 December 200712.  The main purpose of the (UK) 

8 http://www.scottish.parliament.uk/business/committees/procedures/reports-05/prr05-07-vol01.htm 

9 http://www.publications.parliament.uk/pa/cm200506/cmselect/cmscotaf/983/98302.htm 

10 http://www.scotland.gov.uk/Resource/Doc/923/0008078.pdf 

11 http://www.scottish.parliament.uk/business/legConMem/LCM-2005-2006/pdf/LCM-
CompensationBill.pdf 

12 http://www.scottish.parliament.uk/business/legConMem/LCM-2007-2008/pdf/ClimateChange-
LCM.pdf.  One of the nine LCMs (Energy Bill) is still outstanding.  The decision of the Scottish 

Parliament is scheduled for 18 June. 
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Climate Change Bill is to provide a statutory framework for actions to mitigate 
climate change by reducing emissions.  The environment is a policy area that is 
(broadly) devolved in Scotland, but the UK Government and the present Scottish 
Administration appreciated that it was sensible to work together in order to make 
a substantial impact on emissions, given the global challenge of climate change.  
The LCM enabled Westminster to legislate to introduce targets, trading schemes 
and a new Climate Change Committee with UK-wide remit.
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